
INTERVIEW PLAN
MAY 18. 1994

SUBJECT NAME:
COMPANY:
POSITION:
RESPONSIBILITIES:

STATEMENT REGARDING NON-IDENTIFICATION OF COMMENTS AND
CONFIDENTIALITY:

STATEMENT REGARDING PROVISION OF FINAL REPORT:

OBJECfIVE: To generate ideas, concepts and recommendations for strategies, mechanisms
and vehicles to provide capital to minorities in telecommunications industries.

INTERVIEW TYPE:

HYPOTHESES:

PATTERN

1. Tekcommunications is an attractive sector for minority businesses.

2. Existing capital and capital sources are inadequate to meet the demand from minority
businesses for start-up, expansion mature st;age capital.

3. New and different approaches to supply capital to minority businesses are required.

TOPICS TO COVER:

1. Interest and involvement in minority capital formation and/or business development.

2. Interest and involvement in telecom.

3. Views on future of telecom.

4. Views on future for minorities in telecom.

5. Views on minority capital demand.

6. Views on capital supply for minority companies.

7. Ideas to improve capital supply for minority companies.
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LEAD STATEMENT: As you know, I am working on a project to determine how
capital availability may be enhanced for minority businesses in
the telecommunications industries. I appreciate your spending
the next half-hour with me to offer ideas and suggestions you
may have which may assist minority companies access debt and
equity capital in the future.

TOPIC 1. - Interest and involvement in minority capital formation and/or business
development. _

LEAD QUESTION: Lets begin by describing your interests and involvement in minority
capital formation and/or business development.

FOLLOW-ONS: How long; what sectors; what activity; investment level.

TOPIC 2. - Interest and involvement in telecom.
LEAD QUESTION: Lets go on to describe your interests and involvement in telecom.
FOLLOW-ONS: How long; what sectors; what activity.

TOPIC 3. - Views on future of telecom.
LEAD QUESTION: Lets talk about the future - how do you see the teleeom. industry

evolving, developing and changing with respect to business
opportunities.

FOLLOW-ONS: Market demand; products and services; regulation; competition; key
success factors.

TOPIC 4. - Views on future for minorities in telecom.
LEAD QUESTION: How do.Your views on the industry at large differ, compare or change

when looking at opportunities for minority businessmen in telecom.
FOLLOW-ONS: Market demand; products and services; regulation; competition; key

success factors

TOPIC 5. - Views on minority capital demand.
LEAD QUESTION: Lets move to the capital side of our discussion.

How do you see the demand for capital on the part of minorities in
telecom.

r-OLLOW-ONS: In the future; sectors of high demand; start-up; expansion; mature.

TOPIC 6. - Views on capital supply for minorily companies.
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LEAD QUESTION: How dOes the demand for capital compare with capital sources for
minority telecom. companies presently.

FOLLOW-ONS: In the future; sources of particular note; start-up; expansion; mature;
problems.

TOPIC 7. - Ideas to improve supply for minority companies.
LEAD QUESTION: To summarize, there appears to be a gap between capital demand and

supply. Let's conclude with your ideas on how to fix this problem.
FOLLOW-ONS: Immediate; near ter~; long tern; start-up; community based; expansion;

teJecom specific.

BRIDGE:

FOLLOW-ONS:

What other aspects of this problem should we be concerned with that
we have not covered or discussed.

What is your opinion of the questions we have asked; our process.

CLOSE: Thank you for your time and thoughts. You've been most helpful to our
project. I hope you will not mind if I call to clarify or follow up on any
points we've discussed today. We'd appreciate your comments on the final
report document which you will receive upon its completion in the Summer.
Thank you again.

C4



EXHIBITB



State of Texas

.;.

A Report to the Texas Legislature as
Mandated by H.B. 2626, 73rd Legislature

December 1994

Prepared by
NATIONAL ECONOMIC RESEARCH ASSOCIATES, INC.



STUDY TEAM

Project Director

David S. Evans

Associate Project Director

Drew A. Claxton

Principal Investigators

Sheri L. Aggarwal
David J. Burman*
Bruce M. Brooks*

Jennifer Snyder

Staff

Robert Benson
Eileen Cheng

Georgina Moreno
Pierrette Pillone

Jack Sepple

Subcontractors

Lannen and Oliver, P.C.
*Perkins Coie

Rincon & Associates
Ronquillo & DeWolf, L.L.P.



TABLE OF CONTENTS

TABLE OF CONTENTS

LIST OF TABLES AND FIGURES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . v

ACKNO~DGMENTS " . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. viii

EXECUTIVE SUMMARY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ix
I. Introduction to the State of Texas Disparity Study . . . . . . . . .. ix
n. What Did the Study Find? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. xiv
m. How Can the State Assist HUBs? , xxvi
IV. Concluding Remarks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. xxxi

CHAPTER 1
INTRODUCTION 1

CHAPTER 2
STATE PROCUREMENT PROGRAMS 7

I. State of Texas Procurement Laws and Regulations , 9
A. Historically Undellltilized Businesses . . . . . . . . . . . . . . . . . . . . . . .. 9
B. Purchasing System . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 10

1. Construction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 10
2. Commodity Purchasing 12
3. Professional Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 17
4. Consulting Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 17

n. Agency Procurement Practices , 18
A. Construction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 19

1. Bid Process 19
2. Sole Sourcing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 20
3. Bid Award. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 20
4. Bid Requirements 21
5. Efforts to Assist HUBs 22

B. Commodity Purchasing 23
1. Bid Process 23
2. Sole Sourcing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . " 24
3. Bid Award . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 25
4. Bid Requirements " 25
5. Efforts to Assist HUBs 25

C. Other Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 26
1. Bid Process 26
2. Sole Sourcing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 27
3. Bid Award '. . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 27
4. Bid Requirements " 28
5. Efforts to Assist HUBs 28

D. Professional Services 29
1. Bid Process 29
2. Bid Award . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 30



ID.
3. Bid Requirements

Race and Gender Neutral Efforts

II

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 30
31

CHAPTER 3
STATISTICAL ANALYSIS OF HUB UTILIZATION BY TIlE STATE OF TEXAS 33

I. Where Does the State Spend its Procurement Dollars? 37
A. Determination of the State's Geographic Procurement Market. . . . . .. 37
B. Source of Data 38

1. Development of the State's Central Payment Database 39
II. To What Extent Has the State Utilized HUBs? 42

A. How Do We Estimate HUB Utilization at the Prime Contractor
Level? 42
1. Adjustments for Overcounting and Undercounting HUBs . . . .. 44
2. Detailed Findings at the Prime Contractor Level. . . . . . . . . .. 46

B. How are HUB Subcontractors Utilized on State Construction
Contracts? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 46
1. Data Sources 47
2. The Prime Contractor Survey . . . . . . . . . . . . . . . . . . . . . . .. 47
3. Detailed Findings on HUB Subcontractor Utilization . . . . . . .. 48

C. How are HUBs Utilized by Particular Agencies? . . . . . . . . . . . . . . .. 50
1. Data Sources 50
2. Detailed Findings for State Agencies . . . . . . . . . . . . . . . . . .. 52

ill. What Percent of All Establishments Are HUBs? 52
A. Why Do We Measure HUB Availability? . . . . . . . . . . . . . . . . . . . .. 52
B. How Do We Estimate HUB Availability? . . . . . . . . . . . . . . . . . . . .. 53

1. HUB Availability 53
2. How Do We Calculate the HUB Availability Percent? 62

C. How Do We Tailor Availability by Geographic Area and Industry
Markets? 63

IV. Have HUBs Been Underutilized in State Procurement Opportunities? . . . . . .. 69
A. Statistical Framework . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 69

1. The Vendor Numerical Disparity Statistic 72
2. The Vendor Dollar Disparity Statistic 73

B. Disparity Test Results at the Prime Contractor Level , 73
1. Disparity Results for the Pre-Program Period . . . . . . . . . . . .. 75
2. Disparity Results at the Prime Contractor Level for the

Program Period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ., 78
3. Disparity Results at the Subcontractor Level 81
4. Detailed Findings for State Agencies , 83
5. Summary of Findings 85

CHAPTER 4
STATISTICAL ANALYSIS OF HUB BUSINESS UTILIZATION IN THE PRIVATE
SECTOR 91

1. Estimation of HUB Availability , 93
II. Estimated Utilization of HUBs in the Private Sector . . . . . . . . . . . . . . . . . ., 97



iii

m. HUB Disparity Analysis 98
IV. Summary 100

CHAPTER 5
THE EFFECTS OF DISCRIMINATION ON HUB FORMATION AND EARNINGS 103

I. Business Formation 105
A. Statistical Analysis of Minority vs. White Self-Employment 106
B. Relationship between Disparities and Discrimination . . . . 113
C. Using the Disparities to Calculate Potential Availability 114

n. Earnings 114
m. Summary 117

CHAPTER 6
ANECDOTAL EVIDENCE OF DISCRIMINATION " 121

I. Discrimination and Its Sources 122
n. Overview of Race and Sex Discrimination in Texas 126

A. Historical Overview of Discrimination in Texas 127
B. Voting Rights Cases 128
C. Educational Opportunity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 129
D. Public Housing 130
E. Insurance and Mortgage Lending 131
F. Employment Discrimination 133
G. Business Discrimination 136

m. Evidence From HUB and Non-HUB Surveys 138
A. The HUB Survey . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 138

1. Construction Survey 140
2. Professional and Other Services Survey 141
3. Commodity Purchasing Survey 141

B. The Non-HUB Survey 142
IV. Evidence From Personal Interviews 145

1. General Unwillingness to Work with HUBs 147
2. Sham Good Faith Efforts 149
3. Financing 151
4. Problems With the Public Bidding Process 153
5. Suppliers 154
6. Bonding and Insurance 155

V. Conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 156

CHAPTER 7
METHODS FOR ASSISTING mSTORICALLY UNDERUTILIZED BUSINESSES 158

I. Legal Framework for Evaluating Remedies 159
A. Compelling Governmental Interest 162
B. Narrowly Tailored Remedy 165

II. Economic Framework 167
A. Implications of Legal and Economic Considerations for Program

Design 169



iv

1. When Are Race/Sex-Neutral Remedies Appropriate? 169
2. Which Race/Sex-Conscious Measmes Are Appropriate? 171
3. The Direct and Indirect Costs of Remedies 173

m. Race/Sex-Neutral Methods 173
A. Bonding. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 173
B. Access to Information 175
C. Obtaining Capital 175
D. Management. Training and Education 176
E. Competition From Large Firms . . . . . . . . . . . . . . . . . . . . 177

IV. Race/Sex-Conscious Award Preferences 178
A. Preference Mechanism .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 179
B. Identity of Disadvantaged Groups 181
C. Establishing Goals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 182

1. Current Availability 182
2. Potential Availability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 184

D. Program Length . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 187
E. Geographic Scope 188
F. Achievement of HUB Goals 188
G. Enforcing Goals and Minimizing Abuse . . . . . . . . . . . . . . . . . . . . . . 190

V. Parameters for Setting Possible Program Goals 192

CHAPTER 8
CONCLUSION 195

APPENDIX A

APPENDIX B

APPENDIX C

APPENDIX D

APPE~'DIX E

APPENDIX F

APPENDIX G

APPENDIX H

APPENDIX I

Disparity Results for Individual Agencies Based on Central Payment Data

Disparity Results for Individual Agencies Based on Agency Data

List of Object Codes Used in this Study and Corresponding Procurement
Categories

Directories of Certified and Non-Certified HUBs

List of Two-Digit SIC Codes and Corresponding Descriptions

Regression Results for Analysis of Disparities in Self-Employment
Earnings

HUB Survey Questionnaires

Disparity Results for the Statt! at the Two-Digit SIC Code Level of Detail

Procurement Survey Questionnaires



LIST OF TABLES AND FIGURES

(Note: In the case of interleaved tables, the page number provided reflects the preceding page)

Table 1.1

Table 2.1

Table 2.2

Figure 3.1

Table 3.1

Table 3.2

Table 3.3

Table 3.4

Table 3.5

Table 3.6

Table 3.7

Table 3.8

Table 3.9

Table 3.10

Table 3.11

Table 3.12

Race and Sex Composition of Texas Work Force and Business Owners 5

GSC's 1993 Purchasing Requirements for Commodities 13

GSC's 1993 Purchasing Requirements for Services 14

Comptroller's Economic Regions of Texas-Percent of Total Spending Based on
Construction Dollars . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 38

Geographic Market Results Based on the Number of Vendors and Dollars for the
State of Texas· (FY89-FY93) 38

Two-Digit SIC Codes Most Frequently Associated with State Object Codes for
Construction and Professional Services . . . . . . . . . . . . . . . . . . . . . . . . . . .. 40

Breakdown of Expenditures in the Final Payment Database (FY89-FY93) . . .. 41

Breakdown of Expenditures Paid to Texas Firms by Major Procurement Category
and Program Period (FY89-FY93) 43

Summary of Undercount Adjustments and Confidence Intervals-5tate of Texas 46

Estimated HUB Utilization Based on Number of Prime Vendors and Dollars-State
of Texas 46

Estimated HUB Subcontractor Utilization Based on Number of Subcontracts and
Dollars (FY1989-FYI993) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 48

Breakdown of Expenditures by Agency Included in the Final Database Restricted
to State of Texas (FY89-FY93) 51

Hispanic Availability Weighted by the Two-Digit SIC Industries in Which the
State Spends Its Construction Dollars . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 65

Availability of Hispanic-Owned Construction Firms Weighted by the Construction
Spending in Each County 68

Summary of Disparity Results Based on the Number of Prime Vendors and
Dollars for the State of Texas-Pre-Program Period. . . . . . . . . . . . . . . . . . .. 74

Summary of Disparity Results Based on the Number of Prime Vendors and Dollars
for the State of Texas-Program Period 74



vi

Table 3.13 Summary of Disparity Results Based on the Number of Subcontracts for Selected
Agencies . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 81

Table 3.14 Summary of Disparity Results Based on the Number of Subcontracts and
Subcontract Dollars for the Department of Transportation . . . . . . . . . . . . . " 81

Table 4.1 Hispanic Availability Weighted by the Two-Digit SIC Code Industries in Which
the Private Sector Spends its Construction Dollars 96

Table 4.2 Summary of Disparity Results for the Private Sector in Texas " 99

Table 5.1 Variables Included in the Potential Availability Logit Analysis 109

Table 5.2 Results of Logit Regressions for Each Race Group Using National Data ..... 110

Table 5.3 Results of Logit Regressions for Each Race Group Using Texas Data 111

Table 5.4 Ratio of Self-Employment Absent Discrimination to Self-Employment Given
Actual Conditions Based on the Results from the Logit Regressions Controlling
for Personal Characteristics . . . . . . . . . . . . . . . . . . . 111

Table 5.5 Variables Included in the Regression Analysis of Self-Employment Earnings . 116

Table 5.6 Statistically Significant Parameters and the Direction of Their Effect on Self­
Employment Earnings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 116

Table 5.7 Disparity Statistics for Self-Employment Earnings by Procurement Category and
Sex Group after Controlling for Personal Characteristics . . . . . . . . . . . . . . . . 118

Table 6.1 Number of Hub Survey Respondents by Race and Sex 138

Table 6.2 Distribution of Respondents to HUB Mail Survey by Race and Sex 138

Table 6.3 Percent of Mail Survey Respondents Who Reported at Least One Instance of
Discrimination in the Last Five Years . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 138

Table 6.4 Percent of Respondents Who Reported at Least One Instance of Discrimination in
Obtaining Commercial Credit in the Last Five Years 139

Table 6.5 Construction Firm Respondents Who Indicated That They Had Experienced at
Least One Instance of Discrimination in Business Dealing 140

Table 6.6 Construction Firm Respondents Who Indicated That Bid Requirements Made It
Harder or Impossible to Obtain an Award 140



Table 6.7

Table 6.8

Table 6.9

Table 6.10

Table 6.11

Table 6.12

Table 6.13

Table 6.14

Table 6.15

Table 6.16

Table 6.17

Table 6.18

Table 7.1

Table 7.2

Table 8.1

Table 8.2

Table 8.3

Table 8.4

vii

Professional/Other Service Firm Respondents Who Indicated That They Had
Experienced at Least One Instance of Discrimination in Business Dealing ... 141

Professional/Other Services Firm Respondents Who Indicated That Bid
Requirements Made It Harder or Impossible to Obtain an Award . . . .'. . . . . . 141

Commodity Firm Respondents Who Indicated That They Had Experienced at Least
One Instance of Discrimination in Business Dealing 142

Commodity Finn Respondents Who Indicated That Bid Requirements Made It
Harder or Impossible to Obtain an Award 142

Comparison of Non-HUB and HUB Survey Responses-Construction Firms .. 143

Comparison of Non-HUB and HUB Responses-Commodities Firms 143

Comparison of Non-HUB and HUB Responses-Service Firms 143

Order Probit Regression Results for Construction Finns 144

Order Probit Regression Results for Commodities Firms . . . . . . . . . . . . . . . . 144

Ordered Probit Regression Results for Professional and Other Service Firms .. 144

Number of Interviewees That Submitted Written Statements 146

Summary of Anecdotal Evidence of Discrimination Obtained from Surveys and
Interviews .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . J 57

Summary of the Tests Applied by the Courts in Ruling on the Constitutionality of
Different Preference Programs ..... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 161

HUB Goals Based on Actual and Potential Availability-State of Texas . . . . . 193

Summary of Evidence of Discrimination against HUBs in the Construction
Industry . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 196

Summary of Evidence of Discrimination against HUBs in the Services Industry 198

Summary of Evidence of Discrimination against HUBs in Commodities ..... 200

Summary of Anecdotal Evidence of Discrimination Obtained from Surveys and
Interviews 200



ACKNOWLEDGMENTS

This study could not have been accomplished without the generous assistance of a number
of State officials and employees who made themselves and their files available to us during the
project We express our appreciation to the following State officials:

Clarence Goins, Walter Muse, Ray Bonilla, Greg Hartman, Obie Greenleaf, Neal
Kelly and Susan Harwell of the Office of the Comptroller of Public Accounts; John
Pouland, Pat Martin, Thomas Crowe, John Hodges, John Patterson, Carl Mullen and
Darrell Pierce of the General Services Commission; James A. Collins, Howard
Schultz, Ronald Howell and Debbie Winfrey of the Texas Department of Criminal
Justice; Andrew Sansom, Jack Branham, William von Rosenberg, Steve Whitson and
Cindy Schiffgens of the Texas Parks and Wildlife Department; Sally Anderson and
Randy Baldwin of the Texas Department of Mental Health and Mental Retardation;
William E. Burnett, Cassie Carlson-Reed, Dom Smith, Silvio Romero and Yvonne
Liang of the Texas Department of Transportation; Lewis Wright m and Marlene
Bryan of the University ofTexas System; Floyd Self, Howard Wilson and Brick Jones
of the University of Texas at Austin; Rex Janne, L. R. Johnson and Richard Williams
of Texas A&M University; and Mark Wright, Anthony Heger and Janna Keel of
Texas A&M System.

Dr. David S. Evans of National Economic Research Associates, Inc. (NERA) was the project director
for this study. Ms. Drew Claxton of NERA was the associate project director. Dr. Sheri L. Aggarwal
served as a principal investigator on both the statistical and anecdotal portions of the study, and
Jennifer Snyder served as a principal investigator on the statistical portion of the study. This team
was assisted by Robert Benson, Eileen Cheng, Georgina Moreno, Pierrette Pillone, and Jack Sepple.

Mr. Edward Rincon of Rincon & Associates provided invaluable assistance in the data collection and
survey portions of the study. Ms. Cynthia Figueroa of Ronquillo & DeWolf, LLP. and Mr. Rick
Lannen of Lannen & Oliver served as principal investigators on the anecdotal portion of the study.
From Perkins Coie, Mr. David J. Burman, Esq., served as the legal advisor for the study, and Mr.
Bruce M. Brooks, Esq., served as a principal investigator on the procurement and anecdotal analyses.
They were assisted by Ms. Wendy Delmendo, Esq., and Mr. James W. Talbot, Esq.

We, of course, bear sole responsibility for the opinions expressed and conclusions reached in this
repon.



EXECUTIVE SUMMARY

The State of Texas Disparity Study was mandated by H.B. 2626 of the 73rd Legislature with

overwhelming bipartisan suppon in both Houses. Using a methodology that is guided by decisions of the

U. S. Supreme Coun and other couns, the study assesses the experience of minority and woman-owned

businesses in Texas and the effectiveness of the State's current program in assisting them. This summary

introduces the study and describes its fmdings and its recommendations.

I. Introduction to the State of Texas Disparity Study

The State ofTexas Disparity Study examines whether race and sex discrimination limits the ability

of companies owned by minorities and women to do business with the State of Texas. It evaluates the



x

State's current measures for helping companies owned by minorities and women obtain business from the

State. It also reviews possible measures for reducing the effects of discrimination, where found, on the

ability of companies owned by minorities and women to obtain business from the State. Some of these

measures have been used elsewhere but do not have proven records of success or failure. All of these

measures have advantages and disadvantages which policymakers need to consider carefully.

The methodology adopted by the study was designed to be consistent with U.S. Supreme Court

and other court decisions concerning the affirmative-action programs adopted by non-federal governmental

entities. In 1989 the Supreme Court ruled, in City ofRichmond v. J. A. Croson & Co., that the City of

Richmond, Va.'s minority business program, which set aside 30 percent of all construction dollars for

minority businesses, was unconstitutional. The plurality decision, authored by Justice Sandra Day

O'Connor, described the circumstances under which state and local governments could have race-based

preferences. The government must be able to show that there is a compelling governmental interest in

having race-based preferences and that the race-based preferences are narrowly tailored to remedy racial

discrimination. The Supreme Court in the Croson decision, and several Courts of Appeal in post-Croson

decisions, have emphasized that discrimination can be established through a combination of statistical and

anecdotal evidence.

Definitions Used By The Study

For purposes of this study, the term minorities includes African Americans, Hispanics, Asians

(including Asian Pacific, Asian Indian, and Asian Islanders), and Native Americans. The term Historically

Underutilized Businesses (HUBs) refers to businesses that are at least 51 percent owned by minorities

and/or women and in which the minority and/or female owners actively participate in the control and

management of the business.

When summarizing the results, the study uses the four major categories of goods and services

procured by the State: construction, commodities, professional services, and other services. Each of these

categories consists of several industries. The study considered industries defined by the U.S. Bureau o~
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the Census at the two-digit SIC Code level of detail. Constn1Ction consists predominantly of building

construction, heavy construction and special trade constIUction. Commodities consists of manufacturing,

wholesale trade, and retail trade. Professional services consists of architectural, engineering, accounting,

land surveying services as well as services provided by a licensed physician or optometrist Other services

includes insurance and real estate, research, management and consulting services, business services such

as advertising, transportation services, repair services, legal services, personal services such as cleaners,

social services, and educational services.

The State's Current BUB Program

In 1991, the State instituted the Historically Underutilized Business (HUB) Program to increase

the opportunities available to companies owned by minorities and women to do business with the State.

The study found that the HUB Program has had only a modest effect on the share of State procurement

dollars received by minority and woman-owned businesses. The benefits of the program have not been

distributed evenly, however. Depending on the industry, most of the increase in the HUB share went to

Asians and white women. In general, the HUB Program has not increased the share of State business

awarded to African American-owned businesses, and, in several industries, African-American businesses

are receiving a lower share than before the Program started.

The study found evidence of discrimination against HUBs in Texas. This discrimination

makes it harder for HUBs to compete for business from the State as prime contractors or subcontractors.

The study found that African-American and Hispanic businesses are the most disadvantaged in seeking

State business; businesses owned by white women are the least disadvantaged; and Asian and Native

American-owned businesses fall in between.

What Are The Next Steps?

As required by H.B. 2626, this study is being distributed to all members of the Texas Legislature

and all State agencies for their review and consideration. This study does not compel or require any

particular course of action. It does raise important issues of public policy that State decision makers will
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want to consider carefully. The manner in which the State responds to the findings of this study will be

decided, of course, by members of the Texas Legislature and State agency officials.

The Texas General Services Commission is specifically authorized by H.B. 2626 to adopt

appropriate roles to implement the findings and results of this study. Other agencies, whose procurements

are outside the jurisdiction of the General Services Commission, do not have that specific authorization,

but may desire to review their procurement processes to assess the need for modification. In addition, the

Texas Legislature may determine that certain statutory changes are necessary.

As just mentioned, there is no single course of action that is mandated or required as a result of this

study. The most prudent course of action for the State is one that considers a range of alternatives for

remedying the effects ofdiscrimination documented in this study. Alternatives, some of which have been

used in other jurisdictions, include easing state bidding criteria that have a disparate impact on all small

businesses, including those owned by minorities and women, creating programs that provide effective

financial and technical assistance to small businesses seeking State contracts, enacting legislation that

specifically prohibits discrimination in business transactions, and increasing the effectiveness of the existing

HUB program.

Who Conducted the Study?

The State of Texas Disparity Study was conducted by National Economic Research Associates,

Inc. (NERA) in association with Lannen & Oliver, Perkins Coie, Rincon & Associates and Ronquillo &

DeWolf, LLP. NERA is an international economic consulting finn whose clients include many of the

world's largest governments, corporations and law firms.

Professor Ray Marshall of the University of Texas at Austin and Professor George LaNoue of the

University of Maryland at Baltimore County served as outside advisers to the study team. Professor

Marshall has conducted disparity studies for the City of Atlanta and other state and local agencies.

Professor LaNoue has served as a consultant to business groups that have challenged the constitutionality
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of race/sex-based affirmative-action programs and the validity of disparity studies conducted in other

jurisdictions.

The State ofTexas Disparity Sb1dy was conducted entirely independently from a study by the Joint

Select Committee on Historically Underutilized Businesses, a committee of State Senators and

Representatives charged with monitoring the progress of State agencies, in increasing their procurement

from HUBs and with developing recommendations for policy change to assist HUBs. Their recently

published report is entitled The Texas Challenge: Broadening the Competitive Edge.

What Evidence Did The Study Examine?

The Legislab1re appropriated $1 million to conduct the sb1dy, and it took about a year to complete.

The study reviewed approximately $15 billion worth of State procurement during Fiscal Years (FY) 1989­

1993 to detennine the extent to which HUBs obtained business from the State directly as prime contractors

or indirectly as subcontractors. This review was based on a detailed computer analysis of more than a

million records of State expenditures. The study conducted statistical analyses of these data for the State

as a whole, and also examined data at the agency level for seven large State agencies and institutions of

higher education: the General Services Commission, Texas Department of Criminal Justice, the

Comptroller of Public Accounts, Texas Parks and Wildlife Department, Texas Department of

Transportation. the University of Texas (Campuses and System), and Texas A&M University (Campuses

and System). We closely examined the procurement practices of all of these agencies and of four

additional ones: the Texas Department of Human Services, Texas Department of Public Safety, Texas

Natural Resource Conservation Commission, and Texas Department of Mental Health and Mental

Retardation.

In addition to these and other statistical analyses, the study conducted in-depth interviews with 327

business owners, of all races and sexes, across the State. It examined more than 5,000 responses to a mail

survey of businesses owners of all races and sexes across the State, and reviewed the relevant literature and

case law as well as related studies.
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What Does the Executive Summary Do?

This summary provides an overview ofNERA's findings and methodology. After this introductory

section, the next section summarizes the evidence collected by the study. The third section summarizes

the different courses of action identified in the report that are available to the State to respond to

discrimination where it is found. The final section gives general conclusions.

As this summary provides only an overview. the reader is strongly encouraged to read NERA's full

fmal report ("The State of Texas Disparity Study"), which contains technical details on the data and

methodology used for the study. The full report also presents many qualifications that affect the

interpretation of the results and their implications for assisting HUBs.

n. What Did the Study Find?

HUBs have not fared as well as we would expect. That conclusion is based on consistent findings

across race and sex groups and across industries from different statistical analyses of the relative success

of HUBs:

• HUBs received a smaller share of State procurements between FY89 and FY93 than
would be expected given their availability to do business with the State.

• Minorities and women earned less from their businesses in 1990 than would be expected
given their qualifications. Moreover, minorities are less likely to own or operate a
business than non-minorities with similar qualifications in 1990.

Generally, each of these statistical analyses showed that businesses owned by African Americans and

Hispanics fared the worst, that businesses owned by white women fared the best (although still worse than

white men), and, in most cases, that businesses owned by Asians and Native Americans fell between these

two elCtremes.

Based on consistent survey findings across race, sex and industry groups from survey and anecdotal

evidence, there is anecdotal evidence of discrimination that makes it harder for businesses owned by

minorities and women to prosper:
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• Almost 30 percent of minority business owners and almost 14 percent of white female
business owners claim that they experienced at least one instance of discrimination in a
business dealing in the last five years.

• A comparison of the responses of HUBs and non-HUBs to questions concerning the
difficulty they have with various bid requirements shows that HUBs report more
difficulty than non-HUBs. This is true even after controlling for differences in finn size
and firm age between HUBs and non-HUBs.

• Many HUB owners report specific examples in which they have experienced
discrimination.

Generally, the surveys and interviews find that African-American business owners report the highest

incidence ofdiscriminatory treannent and problems with bid requirements, white female business owners

report the least, and Hispanic, Asian and Native American business owners fall somewhere in between.

How Well Have HUBs Done in Texas?

The study examined the utilization of HUBs by the State. It then determined the availability of

HUBs in the State. Finally, it determined whether there was a disparity between HUB utilization and

availability .

Utilization in State Procurements

The study analyzed payments by the State to vendors between FY89 and FY93. The State procures

the bulk of its goods and services from fIrms in Texas-94 percent of construction dollars are received by

Texas vendors, 75 percent of professional services, 66 percent of other services and 67 percent of

commodities. Consequently, the study focused on procurements with Texas vendors.

Almost 190,000 Texas vendors were paid $14.5 billion between FY89 and FY93. To determine

which of these were HUBs, the study matched vendor names with a directory of approximately 26,000

HUBs constructed from more than 50 sources throughout Texas. Several surveys were conducted to verify

and adjust the data to ensure that HUB vendors were accurately identified. Based on this analysis, the study

found that HUBs received between 6.8 and 7.8 percent of the dollars in each of the major procurement

categories before the enactment of the State's HUB program in 1991 (the pre-program period) and between
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8.0 and 11.6 percent after the enactment of the program (the program period). These results are shown

in Figure 1.

FIGUREl
HUBs Received a Larger Share of Total Procurement Dollars

after the HUB Program Was Enacted
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Notably, this apparent success of the program has not been felt by all minority groups. Specifically,

while other groups have experienced improvements in their share of State contracting, African-American

and Hispanic businesses have seen no improvement in most industries, and in commodities and

professional services they are obtaining lower shares of State business.

The study was not able to obtain as detailed information on subcontracting. However, five State

agencies-the Texas Department of Criminal Justice, the General Services Commission, University of

Texas System, Texas A&M System and the Texas Department of Mental Health and Mental

Retardation-maintained lists of subcontractors (but did not track dollars received by these

subcontractors). Combining data from these agencies with the results of a survey of prime contractors, the

study found that HUBs received 8.1 percent of the subcontracts in the pre-program period and 10.1 percent

in the program period.
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Ayailabjlinr of lWBs

The study calculated the percent of establishments-the unique physical location where business

is conducted~wned by HUBs in the markets from which the State procures goods and services. It

counted an establishment if it had at least one paid employee besides the owner. Each establishment of a

multi-establishment firm is counted once in the pool of available businesses. The study found that, during

the pre-program period, HUBs comprised 15.5 percent of the available establishments in construction, 19.7

percent in professional services, 30.4 percent in other services, and 12.3 percent in commodity purchasing.

(The percentages were slightly higher in the program period.)

The smdy's definition of availability could be criticized for counting too few HUBs or for counting

too many HUBs. Some could argue that it understates the availability of HUBs because many HUBs do

not have paid employees but could expand if less discrimination generated more work. Moreover, they

may argue that ffiJB availability is understated because it does not count the many HUBs that would form

ifdiscrimination were reduced. While this view deserves consideration for some purposes, its expansive

definition of availability is not appropriate for determining whether there is current underutilization.

Others could argue that this definition overstates HUB availability because it counts too many small

HUBs that do not have the qualifications to perform work for the State. This view ignores the fact,

however, that discrimination against business owners make it difficult for HUBs to obtain these

qualifications in the first place. Restricting the definition of availability to businesses with similar

qualifications assumes that the problem of discrimination does not exist.

The smdy has taken a middle course between these two opposing views. Moreover, the smdy also

undertook several additional analyses to determine whether lack of qualifications can explain the disparities

described below. These additional analyses, described in the full report, found that:

• HUBs were underutilized even after controlling for certain qualifications of the
businesses and their owners. HUBs are underutilized in most narrowly dermed industries
(so the smdy's findings are not a statistical artifact of examining broad procurement
categories). For example, HUBs were underutilized to varying degrees in heavy
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construction, building construction and specialty construction as well as in
construction overall.

• HUBs are underutilized for small procurements (so the study's findings are not the result
of assuming that HUBs are as qualified as non-HUBs to compete for large
procurements).

• HUBs are also underutilized when the study focused solely on small businesses in the
private sector (so again the study's findings are not the result of comParing small HUBs
to large corporations).

Some have suggested using directories of minority and woman-owned businesses, lists of bidders

with government agencies, and other business directories to calculate availability. There are problems,

however, with relying on such lists. These lists are difficult and expensive to compile, they are invariably

incomplete and the accuracy of other data in the lists is generally poor.

Unlike these data. the Census data relied upon by the study are based on IRS tax returns and Social

Security tax reports to the Social Security Administration. These data are reliable because failure to file

these forms or filing inaccurate forms can lead to criminal penalties.

Finally, others have suggested availability measures that might be desirable in theory but that either

cannot be implemented with existing data or that are based on samples that are not statistically reliable.

For example. comparing availability and utilization at the level of four-digit SIC code industries (a narrow

classification used by the Census) was suggested. Unfortunately, reliable Census or other data on HUBS

are not available at this level of detail and too few contracts are awarded to each four-digit SIC code

industry to constitute a statistically reliable sample for determining HUB utilization. For example, even

at the two-digit SIC code level (a broader classification also used by the Census) considered by a portion

of the study, there were many two-digit SIC code industries in which there were too few observations to

allow one to draw statistically reliable conclusions. Therefore, it would be neither practical nor proper

statistical practice to conduct the analysis at the four-digit SIC code level.
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Disparities

The study compared HUB utilization and availability by calculating a disparity ratio for each race

or sex group in each procurement category. A disparity ratio is simply the ratio of utilization to availability

(times 1(0). A disparity ratio of less than 100 indicates that HUBs are used less than would be expected

given their availability in the relevant market

The study found that the disparity ratios for prime contracting were generally well under 100: HUB

utilization was less than two-thirds of availability in every procurement category in the pre-program period

and less than 80 percent in the program period. A summary of the disparities is shown in Figure 2.

FIGURE 2
HUB Disparity Ratios Are Less Substantial after the HUB

Program Was Enacted, but Disparities Remain
(A ratio of less than 100 indicates a disparity)
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The disparity ratios for subcontracting were also much less than 100: 42 percent in the pre-

program period and 56 percent in the program period. The HUB program reduced, but did not eliminate,

the disparities. In these subcontracting results, although there is uneven variation across groups, all groups

did obtain an increased share of subcontracts with the enactment of the program. The disparity ratios for


